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GROUP 


EDITORIAL 


The legal profession plays a huge role in 
maintaining rule of law. It is quintessential 
to a healthy democracy. The UK stands 
out as being the cradle of democracy and 
its parliamentary system has been 
replicated by many countries. If the legal 
profession, especially the criminal bar 
aggrieved by a policy decision, goes on an 
industrial action then the government 
should feel compelled to find a solution. The statement 
from the UK Criminal Bar Association says it has “sustained 
a chronically underfunded criminal justice system on 
behalf of the public while suffering substantial reductions 
in our real incomes and exhausted by the hugely 
increased demands placed upon us”. This is a statement 
that warrants a Royal Commission to inquire into 
difficulties faced by the legal profession - though the 
industrial action has long since been suspended. We have 
had the pleasure of interviewing a leading barrister Jo 
Sidhu KC, former Chair of the UK Criminal Bar Association. 
He has had the good fortune of appearing for high profile 
cases involving homicide, terrorism, drugs, robbery, 
immigration issues and sexual violence. This fulfills any 
Barrister's dream of gaining professional experience. We 
have tapped into his expertise on law and justice. 


We have reproduced an important article [with 
permission) on Psychiatric/ Psychological issues in the 
Criminal Courts written by His Honour Judge Paul Smith, 
Judge Administrator of the District Court of Queensland 
Australia. A must reading for criminal law practitioners. His 
honour has contributed immensely to the legal 
scholarship. 


We spoke to the authors of the book Beverley McLachlin: 
The Legacy of a Supreme Court Chief Justice. Prof lan 
Greene of the York University Toronto Canada and Prof. 
Peter McCormick University of Lethbridge Canada have 
provided a narrative of the legacy of the first female Chief 
Justice of Canada. 


The UK has a remarkable legislative history. The 
controversy surrounding the appointment of a Roman 
Catholic as Lord Chancellor surfaced when a Pope issued 
a statement in 1949 urging the Catholic judges not to 
grant divorces. This statement obviously had political 
undertones in the UK as it ran counter to judicial ethics. 
The law was clarified in 1974 and made Catholics to hold 
the Office without any hindrance. 


We trust the February edition provides rich sources of law 
and jurisprudence. 


Srinath Fernando, LLM(UK),LLM(Colombo) 
Editor-In-Chief/ Publisher 
1* February 2023 
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University Presses and Book Reviewers may 
contact the Magazine for book reviews on new 
law publications. The ideal word length should 
be around 1000 words іп а clear format 
preferably on Word document. However if а 
longer review is needed prior consensus must 
be had as editing would vitiate the essence 
and the quality of the review. 


INTERVIEW — JO SIDHU KC, FORMER LEADER OF THE UK 
CRIMINAL BAR ASSOCIATION 


О 4 


PROFILE 


Jo Sidhu KC is widely regarded as a ‘superlative’ leading Counsel in the most serious 
criminal cases with extensive experience in high profile trials including terrorism, 
homicide and large scale conspiracies involving fraud, drug trafficking and high 
value robberies. He was called to the Bar in 1993, took silk in 2012 and practises from 
25 Bedford Row and No 5 Chambers. He has extensive experience of teaching 
advocacy internationally for the Inns of Court College of Advocacy and in the UK as a 
lead advocacy trainer for The Honourable Society of Lincoln’s Inn where he was 
elected as a Bencher in 2014. He has served on many committees for the English Bar 
including his longstanding former role as Vice-Chair of the Bar Council's Equality and 
Diversity Committee. Between 2013 and 2016 he was the President of the Society of 
Asian Lawyers, the largest representative organisation for minority lawyers in the UK. 
For many years Jo has been actively engaged in promoting access to the Bar for 
students from disadvantaged backgrounds through mentoring and lecturing at 
universities. He is also a regular broadcaster on TV and radio on legal and social 
issues. Prior to entering the Bar he studied PPE at Oxford University followed by a 
Masters in Politics of the World Economy at the L.S.E. His previous careers have 
included working as a Senior Researcher for the BBC and as a Policy Officer in local 
government. He has also served as an elected local Councillor in London. He was 
listed in the 2015 GG2 publication as one of the 101 most influential Asians in the 
UK. In 2016 he was voted UK Asian Professional of the Year.(source. 
https://www.josidhu.com/) 
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KC - The King’s Counsel Magazine: Jo 
Sidhu KC, we are truly delighted to 
have a conversation with you, being 
one of the successful UK Barristers with 
a specialization in criminal cases which 
includes fraud, homicide, terrorism, 
drugs related offences, armed robbery, 
extradition and human rights issues. 
You have had wide exposure in many 
fields of criminal law. You have also 
had the distinction of being the 
recipient of the Criminal Lawyer of the 
Year Award at the Asian Legal Awards 
2022. This must have been the 
pinnacle of your recognition having 
been in the practice for three decades. 
You are also the former Chairman of 
the UK Criminal Bar Association. Could 
you tell us what drove you to be a 
Barrister? 


Jo Sidhu KC: My academic background 
was, in fact, in the social sciences. My 
BA was in Politics, Philosophy and 
Economics at Oxford, and my Masters 
degree was in International Political 
Economy at the L.S.E. It wasn’t until my 
mid-20s that | decided to pursue my 
vocation as a lawyer, and | was called 
to the Bar of England & Wales at The 
Honorable Society of Lincoln’s Inn in 
1993. | decided that | would practise as 
a barrister rather than as a solicitor 
because my main motivation was to 
pursue courtroom advocacy as a trial 
lawyer rather than as an office based 
litigator. | have always regarded the 
role of an advocate as fundamental to 
the healthy functioning of a 
democracy. As a defence specialist 
over the last 30 years in serious 
criminal cases, | have had to protect 
my clients’ interests particularly where 
they have been unfairly treated by the 
police and by the other executive 
agencies of the state. As a barrister, | 
see it as my duty to stand up for the 
ordinary citizen especially where the 
state holds all the advantages of 
resources and manpower ` to 
investigate alleged criminal activity. 
Fighting a criminal case is often a 
David and Goliath battle and | prefer 


to deploy my skills and knowledge in 
favour of the underdog. 


KC - The King’s Counsel Magazine: 
You have been the defence counsel at 
some of the high profile cases 
involving terrorism such as cases 
involving ISIS, Dirty Bomb, Airline 
Liquid Bomb, апа issues involving 
Chemical weapons. Would you tell us 
how it has been since defending some 
of these cases where prejudice could 
have played a role among the general 
public. Rule of Law and the EHRC 
applies to all equally and there is a 
presumption in criminal law that one is 
presumed innocent until proven guilty. 
How did you manage some of these 
issues when media spot light was on 
these types of cases? 


Jo Sidhu KC: | have represented many 
defendants іп high profile cases 
covered by the media due to the 
public interest involved. These cases 
have ranged from heinous murders 
and conspiracies to terrorist plots that 
could have resulted in the deaths of 
hundreds of people. As a defence 
advocate, | fully understand that 
ordinary members of the public are 
often outraged by the media stories 
they read about these cases even 
before the trial has taken place. Sadly, 
it is the natural inclination of some 
human beings to believe the worst 
about each other without knowing 
the full facts or hearing the client's 
defence. Like many barristers, | have 
personally received hostile and abusive 
messages from a minority of citizens 
who believe that such defendants 
should not Бе represented or 
defended by any advocate. Such 
hostility necessarily adds to the 
pressure and stress of conducting high 
profile cases but | have learned over 
the years to immunize myself from 
such unjustified criticism and to focus 
instead on making sure that my clients 
receive a fair hearing and a trial that is 
compliant with the presumption of 
innocence. In any mature legal system 
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every defendant must be tried in 
accordance with principles of equality 
and fairness, whether a tribunal or jury 
ultimately finds them guilty or not. We 
must never have trials by media. By 
representing a defendant, an advocate 
is not aligning themselves personally 
or emotionally with their client's case. 
On the contrary, the credibility and 
reputation of a barrister derives from 
the trust accorded to them by judges 
and juries that they are acting as 
advocates on a purely professional 
footing and that they always retain 
their independent and objective 
judgment from first to last. 


KC - The King’s Counsel Magazine: 
You have been the lead advocacy 
trainer at Lincolns Inn. How do you 
describe the value of advocacy in the 
legal professional? Could this subject 
be acquired through learning or by 
practice? 


Jo Sidhu KC: My biggest passion 
outside conducting courtroom trials is 
to teach advocacy to the next 
generation of barristers. As an elected 
Bencher of Lincoln’s Inn | have taught 
advocacy techniques to trainee 
barristers for over 15 years. | also teach 
advocacy internationally іп other 
jurisdictions to lawyers who respect 
the English system of training. | believe 
advocacy is an art form which requires 
the same level of training, practise and 
discipline as any other performance art 
such as acting, singing, or playing a 
musical instrument. Like any art form, it 
is not possible to learn it simply by 
reading a book. First you must learn 
the basis techniques of how to ask a 
question to a witness in a correct form 
whether the witness is your own client 
or someone who is giving evidence 
against him. Second, you must adapt 
the technique to the type of witness 
you are questioning depending on 
their education, background and age. 
Third, you must undertake as many 
trials as possible to develop your own 
unique style of questioning so that you 


feel comfortable in your courtroom 
persona. Finally, you should always be 
humble enough to recognize that 
different advocates have different 
strengths: some are better at 
interrogating witnesses, others may be 
more skilled in making speeches to the 
jury or advancing complex legal 
submissions to a judge. Always be 
willing to learn from others and then 
continue to refine your technique so 
that you become the best advocate 
you can be. 


KC – The King’s Counsel Magazine: 
Why do you think a Lawyer must 
possess the art of cross examination 
and the skills of advocacy? Advocacy 
strikes at the art of persuasion whereas 
cross examination would enable a 
lawyer to elicit information and facts 
which are hard to come by which is 
germane to the case. If new evidence 
is sifted it could turn the trial either on 
the path of a sure conviction or a 
collapse of the prosecution - from the 
point of view of the prosecuting 
counsel апа defence counsel 
respectively. What are your views on 
this? 


Jo Sidhu KC: A trial should be a search 
for the truth. The best advocates are 
those who can extract the true facts 
from the most reluctant witness. When 
conducted effectively, а cross 
examination can be like a beautiful 
musical composition. It contains a 
beginning, middle and end with high 
and lows, a rhythm that can be 
remembered by the listening audience 
and a crescendo as you reach the 
climax of your questioning when the 
truth becomes revealed because the 
witness realizes that they have no 
choice but to tell the story honestly 
and without prevarication. Cross 
examination can also sometimes 
resemble a game of chess where the 
advocate lures the witness into a false 
sense of security while laying little 
traps for them. It requires a careful 
strategy in which, at all times, you 
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must think several questions ahead in 
order to checkmate the witness with a 
final deadly question. 


КС - The King’s Counsel Magazine: 
Being the former Chair of the Criminal 
Bar Association the most challenging 
task you have had to grapple with is 
this controversy over the denial of a 
substantial increase in criminal legal 
aid fees, your Bar Association members 
expressed dissatisfaction over 
proposals made by Sir Christopher 
Bellamy and that it would have a 
detrimental effect on the wheels of 
justice turning and that it will have an 
impact on the victims. Would you 
please elaborate as this would enable 
the practitioners іп other British 
Commonwealth countries to look into 
the whole gamut of issues 
surrounding this controversy? 


Jo Sidhu KC: As the leader of the 
Criminal Bar Association [CBA] іп 
2021-22 it was my responsibility to 
shine a light on the many years of 
government neglect of the Criminal 
Justice System in our country. For 
generations, the UK had set a gold 
standard for courts everywhere 
around the world, but particularly 
those that shared our common law 
heritage. Unfortunately, over the last 
20 years, Our government gave a very 
low priority to delivering justice 
through properly resourced courts and 
many of our court buildings are falling 
apart through disrepair and a failure of 
investment. At the same time, criminal 
lawyers who undertake government 
funded (legal aid) work have suffered 
a 28% collapse in their real incomes 
because politicians have refused to 
provide an adequate budget to pay 
them fairly for the important and 
difficult work that they do. The result 
has been that many thousands of 
criminal lawyers have sadly been 
forced to abandon government fixed 
rate work and shift into other types of 
legal practise where clients are able to 
pay private fees. When | took over as 


Chair of the CBA the system was at a 
point of near collapse due an 
unprecedented backlog of cases in our 
courts which could not be serviced 
because we were severely 
undermanned. We took our campaign 
for fair investment апа decent 
remuneration to the media and public 
and called a national strike which 
forced the government to the 
negotiating table. In their entire history 
of several centuries, criminal barristers 
had never before taken strike action. It 
became headline news in the UK and 
abroad and | found myself being 
interviewed by senior journalists on all 
the main television and radio 
networks. | emphasized that our next 
generation of lawyers was 
disappearing from criminal work and 
the nation was facing an epic crisis in 
the justice system that would threaten 
the very foundations of law and order. 
We made our case successfully and 
eventually the government agreed to 
give a 15% increase to legal aid fees. 
The lesson for government is that you 
should never underestimate the 
passion and resilience of criminal 
lawyers to get justice for themselves as 
well as for their clients. 


KC – The King’s Counsel Magazine: | 
wonder why the Criminal Bar 
Association had not pursued a legal 
avenue for this controversy. As you say 
in your statement that it could have a 
detrimental effect on victims. | also 
wonder why Human Rights lobby had 
not pursued legal means. What's your 
take on this? 


Jo Sidhu KC: In pursuing our legitimate 
grievances with the government we 
also threatened legal action when they 
wrongly claimed that they were 
unable to meet any increase in our 
legal aid fees because of alleged legal 
impediments. We secured the pro 
bono services of the top civil barristers 
and solicitors in the country who 
instigated legal proceedings against 
the Ministry of Justice to show that the 
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obstacles to an increase in fees were 
not legal, but political. The Ministry 
backed down within 5 days and 
conceded that they had been 
misinterpreting the law. As a result, 
they released the extra fees we had 
been demanding. 


KC – The King’s Counsel Magazine: If | 
may take you to British criminal justice 
system. How do you see the criminal 
justice system in UK whether it meets 
with the international standards or 
whether it required further reforms? 
What reforms do you envisage for 
British criminal justice system? 


Jo Sidhu KC: The criminal justice 
system in the UK has undergone a 
radical overhaul over the last two 
decades with the introduction of a raft 
of new laws and procedures that has 
made the practice of criminal lawyers 
much more onerous and time 
consuming. What is needed is not 
more new laws but sufficient 
investment апа funding of the 
infrastructure and human capital so 
that we can do our jobs properly as 
lawyers. We already have a highly 
developed and internationally 
respected common law legal system. 
But what we lack are sufficient 
barristers and solicitors on the ground 
to deliver justice for the public. 


KC – The King’s Counsel Magazine: Are 
you satisfied with the respect for 
human rights in UK. UK has enacted 
Human Rights Act in 1998 in response 
to increase level of damning 
indictments on the government by the 
Strasbourg Court on incompatibility of 
some of the legislation. Do you think 
there are still areas where UK should 
improve its human rights record in 
terms of providing better access to 
justice and remedies for gross violation 


of human rights by the state actors or 
authorities? 


Jo Sidhu KC: We have a large body of 
human rights jurisprudence 
consequent to the Human Rights Act 
which was probably the most 
significant piece of legislation enacted 
in the last century. Unfortunately, the 
current government is determined to 
dismantle that legislation because, 
following Brexit, they wish to 
disconnect the UK from the 
protections and safeguards provided 
by the European Convention of 
Human Rights. We are living through a 
dark age where а political 
administration with authoritarian 
leanings wants to strip citizens of many 
of their human rights and emasculate 
lawyers and judges so that they offer 
limited resistance to their political 
agenda. 


KC — The King’s Counsel Magazine: In 
conclusion of this interview, what 
advice would you give to a young 
lawyer on practice and professionalism 
in lawyering? 


Jo Sidhu KC: My advice to any new 
lawyer is to try and find an area of 
practise that genuinely stimulates your 
intellect and makes you feel passionate 
about helping your clients. Don’t just 
seek out the highest paid jobs in law 
because you want to be a wealthy 
lawyer. Life is far too short for that and 
you cannot take the money with you 
when you're gone. The life of a 
successful lawyer is measured by hard 
work and long hours. But if you give 
each client your best efforts, and strive 
to be the best you can be in your 
chosen field, a career in law is one of 
the most satisfying and rewarding 
pursuits in the world. 
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INTERVIEW — Prof. lan Greene and Prof. Peter McCormick 


PROF. IAN GREEN 


lan Greene is a university professor emeritus 
at York University in Toronto, where he has 
taught public policy and administration 
since 1985. He was the founding director of 
York's masters program in public policy, 
administration and law. Greene is author of 
The Charter of Rights and Freedoms, and 
co-author of Honest Politics Now. He lives in 
Toronto. 


PROF. PETER MCCORMICK 


Peter McCormick is an emeritus professor at 
the University of Lethbridge, where he was 
chair of the Department of Political Science 
for many years. He has also taught at 
Lakehead University and the University of 
British Columbia. He is the author of 
Supreme at Last. He lives іп Lethbridge, 
Alberta. 


THE CHARTER 
OF RIGHTS 


AND FREEDOMS 


30+ YEARS OF DECISIONS THAT SHAPE CANADIAN LIFE 


IAN GREENE 
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AND THE FEDERAL COURT 


50 YEARS 
OF HISTORY 


WHAT ETHICAL CONDUCT MEANS 
IN CANADIAN PUBLIC LIFE 


EDITED BY IAN GREENE AND DAVID P. SHUGARMAN 


КС - The King’s Counsel Magazine: 
Professor, could you tell us what drove 
you both to co-author a book on the 
first female Chief Justice of Canada. 
She must surely have inspired people 
of Canada. Could you elaborate on the 
reasons that led to this decision. 


Prof. lan Greene: In 2015, | was 
approached Бу ту long-time 
publisher, James Lorimer, to write a 
book about Chief Justice Beverley 
McLachlin, who was scheduled to 
retire by 2018. Mr. Lorimer was 
impressed by how the Chief Justice 
held her own with grace and dignity 
when falsley accused of violating 
judicial indepence Бу then-Prime 
Minister Stephen Harper, and with her 
record of ground-breaking decisions. 
He wanted the book to be published 
at the time of her retirement. | agreed 
on the condition that the book would 
be co-authored by my long-time friend 
and collaborator, Peter McCormick at 
the University of Lethbridge. Peter and 
| both grew up in small towns in 
Alberta, as Chief Justice McLachlin did, 
we had been students at the University 


head њу 
Martine Valois, lan Greene, Craig Foreese, 
әз Peter McCormick 


THE EVOLUTION OF THE SUPREME COURT 07 CANADA 


of Alberta in Edmonton two years 
behind McLachlin. 


КС – The King’s Counsel Magazine: 
What were the most desisive decisions 
she had ever rendered as being the 
Chief Justice of Canada and how has it 
impacted on the judiciary and the 
society of Canada. If you can site some 
cases which she had presided over 
and articulated her position, that 
would be great. 


Prof. lan Greene: The decisions that 
Chief Justice McLachlin wrote or 
helped to write that | think had the 
greatest impact on Canadian society 
concerned assisted dying /Carter v. 
Canada (Attorney General] 2016 SCC 
4), harm reduction (Canada (Attorney 
General] v. PHS Community Services 
Society, 2011 SCC 44), prisoners’ 
voting rights [Sauvé v. Canada (Chief 
Electoral Officer], [2002] З S.C.R. 519, 
2002 SCC 68), fair treatment of al 
qaeda detainees (Canada (Justice) у. 
Khadr, 2 SCR 125, 2008 SCC 28; and 
Canada (Prime Minister] v. Khadr, 2010 
SCC 3, [2010] 1 SCR 44), and rights of 


Indigenours peoples (Haida Nation у. 
British Columbia (Minister of Forests} 
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Developments in 


2004 SCC 73, апа Tsilhqotin Nation v. 
British Columbia 2014 SCC 114). 


-assisted dying: The Carter decision of 
2016 made doctor-assisted suicide 
legal under stringent conditions. This 
decision has helped to prevent 
needless suffering, though legislated 
restrictions remain controversial. 

-harm reduction: The PHS Community 
Services decision of 2011 relied on 
comprehensive evidence to show that 
safe injection sites saved numerous 
lives and often led to rehabilitation. 
Government action to prevent 
properly-constituted sites would violate 
the right to life and security of the 
person. 

-prisoners’ voting rights: The Sauvé 
decision of 2002, another solidly 
evidence-based decision, showed that 
giving prisoners the vote helps with 
their rehabilitation, while prohibiting it 
has the opposite effect. 

-fair treatment of al qaeda detainees: 
The Khadr decisions of 2008 апа 2010 
extended Charter guarantees to 
situations where Canadians out of 
their country have official business 
with Canadian officials. Canadian 
officials must comply with the Charter 
of Rights in such circumstances. 

-rights of Indigenous peoples: The 
Haida Nation decision of 2004, and 
the Grassy Narows decision of 2014 
both underlined the duty of 
governments to recognize Indigenous 
rights to the use of tradiational 
territory, even if land claims had not 
been settled. 


КС - The King’s Counsel Magazine: 
She broke record of having been the 
longest serving Chief Justice of 
Canada. How would you rate her 
performance and ability to influence 
judicial reasoning. What has she been 
able to impress upon the Canadian 
public оп judicial innovation or 


articulation which is quite radical in 
terms of taking such positions publicly. 


Prof. lan Greene: When Prof. 
McCormick and | pointed out to her 
the amazing record of unanimous 
decisions when she was Chief Justice, 
she was surprised but pleased. She told 
us that perhaps it was because she 
always encouraged every judge to 
seriously consider points of view they 
strongly disagreed with, because if 
they understood these they could 
write stonger opinions. As well, 
McLachlin was active in explaining 
how the court operates both to the 
legal community and Canadians т 
general, which enhanced the respect 
Canadians held for the Supreme Court. 


Prof. Peter McCormick: We learned 
from one of the associate justices on 
the court that she was regularly sitting 
down with the associate justuces to 
talk over differences and encourage 
collaboration through the co- 
authorship practice that became a 
regular circumstance. And she always 
asked them to avoid barbed comments 
directed at colleagues in their reasons. 


KC — The King’s Counsel Magazine: | 
gather from your book that she has 
been appointed to the Judiciary 
straight from her academic life having 
been the Professor of Law at the 
University of British Columbia. What 
was the mood of the Canadian 
judiciary when such an appointment is 
made from the academic circles and 
not from the seniority from the eligible 
members from the Judiciary. 


Prof. lan Greene: McLachlin had 
experiences in law practice prior to her 
short academic career, and was 
recognized by senior practitioners as 
highly talented. She was initially 
appointed to the County Court in 
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Vancouver, which did not have a great 
deal of prestige, and several senior 
lawyers thought she deserved better. 
She rose quickly from there to the 
Superior Court and then the Court of 
Appeal in B.C. because of her ability, 
which | think was generally recognized 
by both the judiciary and the legal 
community. As well, there was a 
consensus in these communities that 
the time had come to open the doors 
to qualified women jurists. 


KC – The King’s Counsel Magazine: 
The Hill Times reports that “From 
March 30, 1989, when she was named 
to the Supreme Court of Canada, to 
Nov. 28, 2016, McLachlin heard 2,094 
appeals and wrote 442 judgments. On 
average, as Chief Justice, McLachlin sits 
on about 70 out of the 80 cases the 
court hears аппиайу”' This is quite 
remarkable feat by a single Justice of 
the Supreme Court. What are your 
thoughts on this achievement? 


Prof. lan Greene: | first interviewed 
Beverley McLachlin when working on 
another project in the mid-1990s, and 
was impressed with her boundless 
energy and keen insight. She is one of 
a rare number of us who are obsessed 
with work, well-organized, and who 
enjoy what they do completely. 


KC - The King’s Counsel Magazine: 
She is also Known as а consensus 
builder on the court, The Hill Report 
says which requires ап ‘intellectual 
dexterity”. Has this realy been the 
case?. This report tended to show that 
she had solid backing from other 
justices. That would not necessarily be 
the case. Can you cite any other 
justices who have dissented radicaly 
from her opinions?. Has there been a 
scholarly appraisal of dissenting views 
of Canadian Supreme Court Justices. 


Which is quite a phenomenon in 
Australia where two former Justices 
Hon Micheal Kirby and Hon Dyson 
Haydon are considered Great 
Australian Dissenters. 


Prof. lan Greene: As part of the 
research for the book, | interviewed 
two judges who had served on her 
court and were not great fans of hers. 
Yet they were not frequent dissenters. 
My assessment is that she expected all 
of the judges to be as hard-working 
and productive as she was, and some 
simply did not have that level of 
energy or commitment. 


КС - The King’s Counsel Magazine: 
Have there been any opinions which 
she had dissented herself from the 
majority opinion and whether it had 
any influence over her own policy 
formulation. 


Prof. lan Greene: In the first Marshall 
decision in 1999 regarding First 
Nations fishing rights in the maritimes 
(№ и Marshall [1999] 3 SCR 456), 
McLachlin wisely dissented. Тһе 
majority opnion was so poorly drafted 
that it led to chaos in the fishing 
industry on the east coast. The 
Supreme Court issued a second 
decision (№ v. Marshall, [1999] 3 SCR 
533) to clarity the first one, and 
McLachlin signed on to the second 
Marshall decision. No doubt her 
dissent in the first Marshall decision 
impacted the wording of the second 
decision, which was unanimous. 


КС - The King’s Counsel Magazine: 
Finaly Professor Greene and 
McCormick what's your assessement of 
the Judicial activism and judicial 
restraint displayed by the Canadian 
Supreme Court over the years? Do you 
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think Canadian Supreme Court should 
spend тоге time оп judicial 
innovations? 


Prof. lan Greene: | would not label the 
progressive decisions of McLachlin and 
other innovative judges as “activist.” | 
would say they are well-researched, 
based primarily on evidence, and with 
a healthy dose of compassion апа 
sensibility where the law is unclear. 
Having spent part of ту career 
working in government, | realize that 
government policies are sometimes 
based on poorly thought-out reactions 
to immediate crises, or electoral 
calculations, and not on evidence or 
calm thinking. The Supreme Court 
offers an anecdote to deficiencies in 
the poltical policy-making process. 


Prof. Peter McCormick: it seems more 
than a little unfair to entrench a 
revolutionary constitutional change in 
the Charter and then grumble when 
the judges on the highest court 
sometimes surprise us as they explain 
how that change ripples through the 
law. 


' The Hill Times. Available at 


https://www.hilltimes.com/2017/02/08/top-100- 


supreme-courts-consensus-builder/95520 
accessed 19 October 2022 


Prior to becoming Chief Justice, 
McLachlin had a reputation as a 
relatively frequent dissenter. In 
part this was because the Chief 
Justice before McLachlin, 
Antonio Lamer, was not as 
concerned about unnecessary 
dissents at McLachlin was as 


Chief Justice, апа partly 
because of the make-up of the 
court under Lamer 
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Controversy surrounding the capacity of Roman Catholics to 


hold the office of Lord Chancellor 


LORD CHANCELLOR (TENURE OF OFFICE AND DISCHARGE OF 
ECCLESIASTICAL FUNCTIONS) BILL [H.L.) June 1974 


THE LORD CHANCELLOR 

My Lords, | have it in command from Her 
Majesty the Queen to acquaint the 
House that Her Majesty, having been 
informed of the purport of the Lord 
Chancellor (Tenure of Office and 
Discharge of Ecclesiastical Functions) 
Bill has consented to place Нег 
prerogative and interest, so far as they 
are affected by the Bill, at the disposal of 
Parliament for the purposes of the Bill. 


LORD HAILSHAM OF SAINT 
MARYLEBONE 

My Lords, | rise to move the Second 
Reading of the Bill which | introduced 
earlier in the Session. | ат speaking from 
the Dispatch Box by courtesy of my 
noble friends, but | should like to make it 
plain to the House that | speak in my 
own capacity. | have made no attempt 
to solicit or obtain the support of my 
Party but | hope, none the less, to 
command the support of all quarters of 
the House. The purpose of the Bill is to 
remove a doubt which has long 
troubled constitutional lawyers as to the 
capacity of Roman Catholics to hold the 
office of Lord Chancellor, and there are 
certain consequential provisions. First of 
all, let me make it plain what the Bill 
cannot do. The question whether any 
given Prime Minister might, politically or 
constitutionally, find it desirable to 
recommend Her Majesty to appoint a 
Roman Catholic as Lord Chancellor is 
not within the scope of this Bill. | hasten 
to express a view which І hold, having 
held that office for four years, and my 


father having held it twice in the earlier 
reign, that there is nothing to bar 
anyone of any religious persuasion from 
conscientiously discharging the duties of 
Lord Chancellor, providing he has the 
necessary standing in politics and the 
law and the necessary quality in both 
lines of activity. But this Bill is not 
concerned with that. That is a question 
of politics, a question for the Prime 
Minister of the day subject to his 
responsibility to Parliament and the 
electorate. 


This is а Bill which deals with the 
question of capacity to hold the office. 
For reasons that | shall give, | happen to 
hold the view that there is, in fact, no 
bar at this moment to a Roman Catholic 
holding the office of Lord Chancellor. 
But very respectable authorities have, 
from time to time, expressed a contrary 
view. One can see it, for instance, 
expressed in the Second and, | think, the 
Third Editions of Halsbury’s Laws of 
England. There are plenty of others who 
would hold the contrary view. This Bill is 
therefore cast in a form to remove a 
doubt. | feel that | am entitled to ask for 
the support of the House for this reason. 
Of course, if we wish to impose a legal 
incapacity for Roman Catholics ог 
adherents of any other faith to hold 
particular office, then let us say so 
openly and candidly. | do not wish to do 
so. | can see no justification for it. What 
is not tolerable is that a candidate for 
any public office, including that of Lord 
Chancellor, should be debarred as a 
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practice from holding that office, not 
because there is any legal bar to his 
holding it, but because it is thought that 
there might be. It so happens that the 
last time the question was debated at 
any length in your Lordships’ House— 
that is to say, | think in 1943—the late 
Lord Simon, who was then Lord 
Chancellor, expressed the view that the 
doubt was sufficiently real as effectively 
to stop a Prime Minister, in practice, from 
recommending the appointment of an 
otherwise suitable candidate. The 
consequences of recommending and 
purporting to appoint a candidate who 
was incapable of holding the office 
would, of course, be very serious. The 
Lord Chancellor's acts would become 
invalid because he would not be the 
Lord Chancellor, and among those acts 
would be every writ, even in the High 
Court, on which his name has to appear, 
until they change the rather foolish form 
in which the writ is now held. 


| have been asked why this Bill does not 
deal with other religions: why it deals 
with Roman Catholics specifically and 
not with Jews, Moslems, Christian 
Scientists, Buddhists or atheists. The 
reason is that there is no doubt about 
those other categories, so far as | know, | 
have no doubt the noble and learned 
Lord оп the Woolsack, whom | am sure 
the House is very glad to see occupying 
his customary place in this debate, will 
wish to confirm that, if it is correct. The 
position of Jews is dealt with by 
the Jews Relief Act 1858, according to 
the best view that 1 can form, and no 
question has been raised ever with 
regard to any other faith. It is, of course, 
within my КпомЛеаде- do not want to 
name names—that more than one Lord 
Chancellor has been а devoutly 
practising atheist and has discharged his 
functions, notwithstanding his 


incapacity, to the satisfaction of the 
community at large. It would be 
improper for те to canvass the 
possibility of а Congregationalist 
holding the office of Lord Chancellor, 
since | understand the noble and 
learned Lord now sitting оп the 
Woolsack is in fact a member of that 
religious community. The reason why | 
have only dealt with Roman Catholics is 
that it is only with regard to Roman 
Catholics that a bar is alleged to exist, 
and if there is a bar, a legal incapacity, | 
must tell your Lordships that it is almost 
certainly due not to any conscious act of 
policy but to inadvertence on the part of 
the 19th century draftsman who drafted 
the Act of 1867 in that particular way. | 
will, therefore, give my reasons for 
saying this, in as short a compass as | 
can. There was, of course, at Common 
law no bar to any Christian holding the 
office of Lord Chancellor, and at 
Common law there is по difference 
between a Roman Catholic and a 
Protestant. The bar came to exist, if it 
did, or when it did, in the aftermath of 
the Reformation, and in particular after 
the attempt by James Il to infiltrate the 
Church of England by appointing open 
or covert Roman Catholics to high office 
in the Church and State. 


But, my Lords, our ancestors knew what 
they were about when they imposed 
tests. They did not, save in the case of 
one or two offices, notably the Crown 
itself, create an incapacity to hold the 
office. 418It is in fact very difficult to 
know what you mean by a Roman 
Catholic or by an adherent of any 
religion. So our ancestors imposed tests; 
they did not create an incapacity. In 
particular they imposed a sacramental 
test, and а series of Oaths and 
Declarations which а conscientious 
Roman Catholic could not take, against 
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the Pope, the Doctrine of 
Transubstantiation, the Doctrine of the 
Invocation of Saints and so on. But if a 
Roman Catholic, contrary to his religion, 
took the sacrament and made the 
affirmations, | do not believe there was 
anything at any time to stop him being 
Lord Chancellor. Incidentally, our 
ancestors were a little illogical because 
they put in the Declaration an 
affirmation that there was no mental 
reservation, and, of course, this involves 
a logical fantasy which | am sure the 
noble and learned Lord, and the right 
reverend Prelate present, would be the 
first to recognise. 


The Catholic Relief Act of 1829 removed 
any bar from Roman Catholics holding 
office by way of incapacity, other than а 
few named offices, the Crown, for 
instance, the Regent, or the Lord High 
Commissioner of the Church of 
Scotland. But it expressly declared that 
the Act should not enable any person to 
hold the office of Lord Chancellor 
“otherwise than he is now by law 
enabled", that is, by taking the tests, 
which at this time included the three 
Oaths and two Declarations which 
effectively debarred conscientious Jews 
and conscientious Roman Catholics from 
taking the office. 


| need not detail to the House the rather 
complicated history of the matter, but 
the objectionable Oaths and 
Declarations were successively 
abolished by a series of Victorian Acts, 
and my opinion is that from 1871 
onwards there ought to be no doubt 
that Roman Catholics have been 
capable of holding the office. | am 
fortified in this view by the fact that it 
was held by Sir Jonn Coleridge when he 
was Attorney General in 1872, which 
was immediately after the Act in 


question, and his opinion to this effect is 
published in the Hansard of that date. | 
also managed while | was Lord 
Chancellor to dig up, by a piece of 
independent research into this subject 
with the aid of my officials, the fact that 
the late Lord Haldane, when he was in 
private practice in 1900, had actually 
advised a client that there was no legal 
incapacity 419т a Roman Catholic from 
holding the office of Lord Chancellor; 
and | obtained, by identifying the firm of 
solicitors involved, an actual copy of that 
Opinion which was signed by the late 
Lord Haldane and the late Lord Davey, 
both of them Known at the Bar, and by 
two other barristers. Incidentally, it 
rather indicates the degree of inflation 
in legal fees since that date that the 
Opinion of all four cost in all 65 guineas. 
Thus, if | err in my opinion, | err in very 
good company. But it is not the only 
view. As | say, there is another view 
expressed. The other view expressed is 
that the peculiar wording of the Act of 
1867 imposed a new disability which 
had not previously existed. If so, | am 
satisfied myself that it was Бу 
inadvertence and not as a result of 
policy. | think both іп the strictly 
pedantic legal sense and in the political 
context such а view is highly 
improbable. Therefore, | have 
introduced Clause 1 in a declaratory 
form. | hope that, on the whole, the 
House will agree both that | have made 
out my case and that the direction in 
which І have declared the law is the one 
which we ought to take. 


Now | must say just a word about Clause 
2. The reason for Clause 2 is that, quite 
apart from the position of the Lord 
Chancellor, there is a general statutory 
bar to the exercise of ecclesiastical 
patronage by a Roman Catholic, and a 
positive provision іп the Catholic 
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Emancipation Act 1829that where 
ecclesiastical patronage is exercised by 
somebody who is a Roman Catholic it 
should be exercised by the Archbishop 
of Canterbury; in other words, it should 
lapse from the holder of the diocese to 
the Archbishop. That is contained in 
Section 17 of the Act of 1829. The 
implications of either repealing the 
provision of the lapsing of gift to the 
Archbishop or leaving it ипгереаеа 
would, | think, fall outside the scope of 
this comparatively modest Bill, and 
might affect the prerogatives of the 
Crown, the relations between Church 
and State, the right to present the 
various livings throughout the country 
and other matters in which | do not 
desire at this stage to meddle. | do, 
however, respectfully record my own 
opinion that the ecclesiastical patronage 
at present exercised by the Lord 
Chancellor could be effectively exer- 
420cised by anybody of any religion 
with the aid of the existing patronage 
office 

It would be very inconvenient as a 
matter of fact to separate’ the 
ecclesiastical patronage from the Lord 
Chancellor unless it was transferred to 
the Prime Minister, because—following, | 
think, the activities of Lord Dilhorne and 
of Lord Gardiner—the two offices of 
patronage, the Prime Minister's and the 
Lord Chancellor's, were amalgamated. 
They have a common list of persons 
who desire to be presented to Crown 
livings. This is а very convenient 
arrangement, апа it would be highly 
inconvenient to divert part of it to the 
Archbishop of Canterbury. So that | have 
taken what is admittedly an exercise in 
judgment in saying that it should either 
remain where it is, which is possible 
under Clause 2, or that it should be 
transferred to another Minister, who 
would be in effect the Prime Minister. | 


am aware that | am taking a temporary 
provision while the Churches and the 
States аге agonising over their 
respective relations. | hope that the Bill 
will not be held up while this necessary 
reappraisal takes place. 


There remain three small details. | have 
been asked why | have done this by 
Private Member's Bill and did not 
attempt it by Government legislation 
when, until compartively recently, | was 
in Office. The answer is that | tried that 
one out, but | do not feel at liberty to 
disclose what actually happened to the 
attempt. At any rate, | would not advise 
any other Lord Chancellor to make the 
attempt for some time. | hope that the 
Government will embrace the 
opportunity | am giving them of a purely 
private enterprise activity, despite their 
preference for nationalisation. Тһе 
second minor detail is that | informed 
the most reverend Primate the 
Archbishop of Canterbury of my 
intention and got his blessing to what | 
proposed, which | hope will be repeated 
by the right reverend Prelate. It would 
have been а discourtesy not to 
approach the most reverend Primate, 
but | had such a warm response that | 
was encouraged to go on. Thirdly, | do 
not know whether the Bill actually 
impinges on the Royal Prerogative, since 
it is really an enabling Bill and not one 
restricting the Crown in any way, but | 
was very grateful to the noble 421and 
learned Lord ex abundanti cautela for 
having removed that doubt. My Lords, | 
beg to move that the Bill be now read a 
second time. 

Moved, That the Bill be now read 2°.— 
(Lord Hailsham of Saint Магујећопе.) 


LORD GARDINER 
My Lords, having had the honour of 
occupying the Woolsack for nearly six 
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years | thought that perhaps the House 
might expect me to say something on 
this Bill. As time is short, | apologise to 
the Hansard staff in advance if | talk 
rather fast. We live in days when we are 
told that we must declare an interest, so 
may | say that nearly all my father's 
family back to Queen Elizabeth | were 
very minor country clergy in the Church 
of England. | am a member of the 
Church of England, and it has for some 
time been my private opinion that the 
Church of England would be 
strengthened rather than weakened if it 
was disestablished. When | was ап 
adolescent my mother became a 
Catholic convert, so | have many 
Catholic friends as well as Protestant 
friends, and | think | am generally 
familiar with the Catholic views on most 
points. The first question is whether 
there is a substantial doubt that a 
Catholic can be Lord Chancellor. | have 
read most of the learned opinions 
referred to by the noble and learned 
Lord, including Lord Simon's opinion, 
and | am of the opinion that there is a 
substantial doubt. The second question 
is whether, if so, it should be resolved. It 
obviously ought to be resolved, in part 
because of the appalling consequences 
mentioned by the noble and learned 
Lord if a Lord Chancellor was illegally 
appointed. The third question is 
whether it should be resolved in favour 
of allowing a Catholic to be Lord 
Chancellor. My Lords, | have no doubt at 
all that it should. 


There is no qualification for being Lord 
Chancellor. As your Lordships know, the 
first Chancellor was appointed in 605, 
nearly 1400 years ago. His name was 
Augmundus, and he was a monk who 
came here with St. Augustine from 
Rome to convert the English barbarians 
to Christianity. St. Augustine, like St. Paul, 


always went for the top man. They 
arrived here in 595, and it took them 
ten 422years to convert a King. He was 
our first Christian King who, after 
appointing an Archbishop of 
Canterbury, appointed Augmundus 
Chancellor, and we have gone on from 
there. There has never been апу 
qualification for the office. You do not 
have to be a Bishop or a lawyer. You do 
not have to be able to read. You do not 
need to be a man, because we have 
already had опе woman Lord 
Chancellor. There is no disqualification 
except this doubt as to whether a 
Catholic could be Chancellor. That is 
obviously wrong and ought to be 
altered. Ought this to be done by a 
Private Member's Bill in this Session? If | 
may say so, | think that is quite right. | 
remember when the noble Earl, Lord 
Iddesleigh, who was held in affectionate 
regard in all quarters of this House, 
came to see me about this matter when 
| was Lord Chancellor. | said, "Why don't 
you introduce a Private Member's Bill to 
remove the doubt? | should think it 
would go through very easily". He went 
away saying he would consider it. He 
never introduced such a Bill, and | never 
learned why. It would be invidious to 
have to consider this question with a 
named person in mind, and that is why | 
think that it is a good plan to do it in this 
Session by a Private Member's Bill. | 
therefore fully support Clause 1 of the 
Bill. 


My difficulty arises over Clause 2; that is, 
the exercise of the ecclesiastical 
functions. These functions consist of the 
appointment to about 500 very small 
livings, and being the visitor to St. 
Georges Chapel, Windsor. What 
happens іп practice—and | think that this 
is of some importance—is that the main 
work falls into the hands of two 
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members, who used to be in the Lord 
Chancellor's staff and are now in the 
General Patronage staff, a Brigadier and 
a Colonel, both of whom are devout 
members of the Church of England and 
are extremely conscientious. They 
interview everybody on the register, and 
obtain such references ог other 
information about them as they desire. 
When al living falls vacant they take an 
enormous amount of trouble to qo 
through the register and find the best 
possible man, taking care not to appoint 
a High Churchman to a Low Church 
parish, or vice versa. If it is a modern 
housing estate with many young 
people, they find some young curate 
who is known to be good at dealing 
with young people, and so forth. It is 
very rare for any difficulty to arise. If it 
does they discuss it with the Lord 
Chancellor. They make the 
recommendations, and it is his 
responsibility. It works extremely well, 
and | am certain that if | had been a 
Catholic | should have made exactly the 
same appointments as | did. 


As to being visitor to St. George's 
Chapel, Windsor, this means going there 
once ог twice during а Lord 
Chancellorship to attend a service. We 
have one judge who is a Buddhist, if not 
more. No doubt we have agnostic 
judges, and for all | know atheists. So far 
as | know none of them feels any 
difficulty in attending service at the 
opening of Assizes. | do not know about 
now, but І suppose it is almost inevitable 
that some day one of the minor 
members of the Royal Family will be an 
agnostic. | hope that that will not affect 
in any way their public duties. | do not 
know of any agnostic who minds going 
to a church service. Therefore, | should 
have thought that these duties could be 
performed by any Lord Chancellor. 


What this Bill provides is that that 
cannot be so in the case of a Catholic. 


LORD HAILSHAM OF SAINT 
MARYLEBONE 

My Lords, it can be so in the case of a 
Catholic, but there is power to make it 
not so. 


LORD GARDINER 

My Lords, | am obliged. That would 
seem to me to be peculiar. As the noble 
and learned Lord has said, one Lord 
Chancellor certainly was an atheist. | 
believe that others have been agnostics. 
It seems peculiar if, as is the position, the 
ecclesiastical functions of the Lord 
Chancellor can be performed by a 
Buddhist, an agnostic, or an atheist, and, 
apart from theJewish Relief Act, the 
only person from whom that may be 
taken away is a Catholic. | venture to 
raise this point because | am not happy 
about Clause 2. | see no reason 
whatever why а Catholic Lord 
Chancellor should not be a proper Lord 
Chancellor able to fulfil all the duties of a 
Lord Chancellor. | hope that this point 
may be given consideration. | have 
promised to be brief, and | only add that 
| do not propose at the Committee stage 
of the Bill to put down an Amendment 
of any kind. My reason for this is, | hope, 
a sensible one, that while | think that 
Clause 2 will lead to a good deal of 
trouble in another place, if not here, | 
am at one with the noble and learned 
Lord in wishing the Bill well. | hope that 
it will succeed in reaching the Statute 
Book this Session. Where we differ is on 
how to deal with the ecclesiastical 
functions of the Lord Chancellor from 
the point of view of getting the Bill 
through. The noble and learned Lord 
has the great advantage, which | have 
not, of having had long experience in 
the House of Commons as well as a 
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longer period in this House. It is his Bill, 
and | should not venture to cross swords 
with him in any way in the Committee 
stage of the Bill. We both want the same 
thing, but one has to bear in mind that it 
is possible for a reasonable man to take 
one of several views. It is a possible view, 
which any reasonable man might take, 
that only a Lord Chancellor who is a 
member of the Church of England 
should be appointing clergy or should 
discharge the ecclesiastical functions of 
the Lord Chancellor. 


It is a second reasonable view that any 
Christian Lord Chancellor should be able 
to perform these functions but not a 
Buddhist or an agnostic or an atheist. 
But the view with which this Bill will end 
up if it is left as drafted (that a Catholic 
Lord Chancellor alone, and a Jewish 
Lord Chancellor under the Jewish Relief 
Act, which | should like to see this Bill 
repeal so that all Lord Chancellors could 
perform this ecclesiastical jurisdiction, 
such as it is) is that only a Catholic will 
be under the penalty that he may have 
part of the Lord Chancellor's ordinary 
functions taken away from him. | feel 
that while that cannot happen in the 
case of an atheist or a member of a non- 
Christian religion this is illogical and very 
difficult to defend. The Bill is the noble 
and learned Lord's Bill, and | am as 
anxious as he is to see it reach the 
Statute Book. The difference of view 
which | venture to express is simply a 
difference as to what form it would be 
easiest for this Bill to reach the Statute 
Book. 


THE LORD BISHOP OF PORTSMOUTH 

My Lords, my first duty is to apologise on 
behalf of the most reverend Primate the 
Archbishop of 425House to-day. Тһе 
switch of day unfortunately made it 
impossible for him to attend as he has 


an engagement in Lincoln and he 
especially asked me to express to the 
noble and learned Lord, Lord Hailsham 
of Saint Marylebone, his apologies for 
not being here. He then went on to ask 
me to say how very warmly, as the 
noble and learned Lord has already said, 
he supports this Bill and hopes very 
much that the House will give it a 
Second Reading and that it will reach 
the Statute Book. | think | can say that 
that view would have unanimous 
support from these Benches and we 
should want to give it every blessing of 
which we are capable. The noble and 
learned Lord, Lord Gardiner, has raised 
the question of Clause 2. | think the 
feeling on our side is one of very real 
regret that it has been or is necessary to 
make rules affecting Roman Catholics 
which are not applied to members of 
any other Christian community. | entirely 
support what the noble and learned 
Lord, Lord Gardiner, said about the 
working of the Patronage Office and the 
care and concern which the officers of 
that office show, and | think all of us 
within the Church have been very 
conscious of the fact that any Lord 
Chancellor is very much dependent on 
the advice he gets from the servants of 
the office. It would therefore seem to be 
unfortunate that a Roman Catholic 
should be singled out in particular as 
being unable to fulfil the ecclesiastical 
duties of the office. Here | am showing 
complete ignorance—whether this is a 
result of the general law and whether it 
is possible that this kind of rule might be 
omitted one needs to he advised about. 
We feel quite strongly a deep sense of 
regret that it is necessary to do it in this 
way. Apart from that | can only say on 
behalf of the Prelates in the House that 
we very warmly support the noble and 
learned Lord, Lord Hailsham, in his Bill. 
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LORD HACKING 

My Lords, | join other noble Lords in 
welcoming this Bill, and as other noble 
Lords have said if there is any doubt 
Whether the Lord Chancellor's high 
office can be held by a person 
professing the Roman Catholic faith 
then it is right that the doubt should be 
cleared away. Іп reference to 
some 426of the comments made by the 
noble and learned Lord, Lord Gardiner, 
in reference to Clause 2, it is interesting 
to note that so far as | Know there has 
been no bar on a Prime Minister being a 
Roman Catholic since, 1 think, 
the Roman Catholic Relief Act of 1829, 
some 145 years ago. He also holds in 
the name of the Crown gifts of 
patronage to a number of livings. 


LORD HAILSHAM OF SAINT 
MARYLEBONE 

My Lords, the noble Lord is wrong about 
that. The Prime Minister's patronage is 
Crown patronage. The Lord Chancellor's 
patronage is held by the Lord 
Chancellor, and therefore the Prime 
Minister is not in the same position as 
the Lord Chancellor. What happened 
was that in the reign of Elizabeth |, 
Elizabeth gave all the poorest livings to 
the Lord Chancellor and kept the fatter 
ones for herself; and since then the Lord 
Chancellor has had the actual 
patronage of what were the poorer 
livings in the reign of Elizabeth 1, which 
is not necessarily the same now, and the 
Prime Minister | think technically advises 
the Crown over the exercise of her own 
patronage. 


LORD HACKING 

My Lords, | am very much obliged to the 
noble and learned Lord. My education is 
being taken further. In any event, there 
has been no bar on the Prime Minister 
for the last 145 years from holding or 


professing the Roman Catholic faith. Not 
only do | welcome the Bill, but | also 
congratulate the noble and learned 
Lord on the tact and skill with which he 
is handling this ancient problem, 
because, as he told your Lordships, the 
last debate in this House was as long 
ago as May, 1943. Indeed, as the noble 
and learned Lord knows, the 
presentation of this Bill also gives much 
pleasure to the Edmund Plowden Trust, 
who in their own words, have 
undertaken а large amount of 
painstaking and unobtrusive study and 
research into this problem, travelling 
from the Act of Uniformity of 1559 to 
the Victorian Acts, principally, of course, 
the Promisory Oaths Act of 1868, the 
last one of that study. My Lords, this has 
been an interesting debate and І merely 
join other noble Lords in wishing this Bill 
a fair wind and a good voyage through 
Parliament. 


LORD FERRIER 

My Lords, | rise with great reluctance 
and with great diffidence as the only 
member here of the Church of Scotland 
to say, as | feel it is my duty to your 
Lordships, that this Bill should be treated 
with the utmost care in regard to the 
problem (which perhaps the noble and 
learned Lord on the Woolsack will be 
able to clear up) which | know is in the 
minds of some people іп Scotland; 
namely, that one of the Lord 
Chancellor's functions is to be the 
Keeper of the Monarch's conscience — 
exactly how that works out | do not 
know. | speak as one who remembers 
when in the General Assembly an elder 
came up to me and spoke of the then 
Lord High Commissioner and said, "1 do 
not trust that man; he sends his 
daughters to a convent". | said, "As а 
matter of fact my daughters are at a 
convent", and | have always supported 
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the ecumenical movement in the 
Church of Scotland as | think most 
people do. As your Lordships know, we 
are plagued by a quite violent small 
body of people who make a nuisance of 
themselves over it. 

I only intervene in this debate to ask the 
noble and learned Lord on the 
Woolsack, and perhaps my noble friend 
Lord Hailsham of Saint Marylebone, to 
bear in mind that whereas the principles 
of this Bill, in view of what has been 
said, are entirely acceptable, there is a 
possibility that there might be difficulties 
with the Church of Scotland. | apologise 
to your Lordships for not having 
tumbled to this sooner, but until an hour 
ago | had not seen the Bill and felt it my 
duty to beg of your Lordships to treat it 
with the utmost care in regard to this 
particular point in respect of the 
Monarchs Oath to maintain the 
Protestant faith. The noble and learned 
Lord, Lord Gardiner, referred to earlier 
Lord Chancellors long before the 
Reformation. His Majesty King James Il, 
to whom the noble and learned Lord, 
Lord Hailsham, referred, caused some of 
the difficulty. All | can say is that | feel 
that this is something which must be 
handled very delicately in regard to 
Scotland and | look forward to the 
further progress of the Bill and have no 
intention of opposing the Second 
Reading. 


THE LORD CHANCELLOR 

My Lords, this has been a fascinating 
debate in which we have learned a 
good deal of the ancient history of the 
office which | now hold. It is an 
awesome thought to me that it dates 
back to Augmundus and St. Augustine 
and that thereafter there were three 
saints among ту predecessors, 
although | think King Henry VIII did 
manage to contrive a judgment of 


ouster against St. Thomas А'Веске т 
thoroughly discreditable circumstances. 
| rise to indicate the approval and full 
support of the Government to the 
endeavour and purpose of the noble 
and learned Lord, Lord Hailsham of 
Saint Marylebone, in introducing this Bill. 
І certainly wish him well. As he has so 
delightfully explained in his attractive 
speech, the question whether a person 
professing the Roman Catholic religion 
may be appointed to be Lord Chancellor 
turns on the correct interpretation of a 
complicated series of Statutes, first 
erecting hurdles over which practising 
Roman Catholics could not 
conscientiously jump, if that is not too 
irreverent a way of putting the matter, 
and then dismantling them bit by bit. 
Whether the hurdles have been 
completely removed in the case of the 
Lord Chancellor is a matter upon which, 
as your Lordships have been told, there 
has been argument by апа 
disagreement among eminent 
authorities for something like a century. 


| certainly cannot claim to have 
examined the matter with the degree of 
thoroughness which the noble and 
learned Lord has manifestly brought to 
his study of the problem. But | have 
reached the firm, though hardly daring, 
conclusion that the precise effect of the 
law as it stands at present remains open 
to substantial doubt. As the noble and 
learned Lord, Lord Hailsham, has said, 
the late Lord Simon, speaking in the 
House as Lord Chancellor in 1943, said 
that any Prime Minister would be acting 
most imprudently in appointing a 
Roman Catholic to the office of Lord 
Chancellor unless the law had first been 
made рат by Statute. That 
pronouncement has been accepted as 
perhaps the most authoritative 
expression of opinion on this subject. So 
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accordingly, my Lords, we are faced 
with a situation that the law that applies 
is uncertain, and of 
course, 429uncertain law is bad law. It is 
right that the uncertainty should be 
removed. In my judgment the Bill would 
achieve that purpose. 


My Lords, on the main issue, | would 
hope, and indeed expect, that the great 
majority of people to-day in Scotland, 
even in Wales and indeed in England, 
would regard it as an indefensible 
anachronism that a person should be 
debarred from public office, and this 
public office of Lord Chancellor in 
particular, because of a doubt as to 
whether Parliament intended that his 
religious beliefs should disqualify him. 
The House will have noted the warning 
that the noble Lord, Lord Ferrier, has 
very rightly given, with his devotion to 
the Protestant faith and the knowledge 
of the feelings of Protestants, that this is 
a matter which needs to be handled 
sensitively, as, if | may say so, the noble 
and learned Lord has done, and that is 
of course recognised. But it has been 
gratifying that there has been general 
approval, at any rate to-night, of the 
proposition based on religious tolerance 
that is embodied in Clause 1 that the 
remaining disqualification for the office 
of Lord Chancellor should be removed. 
The Government share this general 
approval of Clause 1. Although there 
may be two views as to whether the 
technique of drafting by way of 
avoidance of doubt is appropriate in the 
circumstances, in my view Clause 1 
adequately achieves the purpose which 
the noble and learned Lord has in mind. 
Clause 2, as he has explained, would 
enable Her Majesty, by Order in Council 
in the event of a Roman Catholic being 
appointed Lord Chancellor, to transfer 
to another Minister the exercise of 


functions relating to the Established 
Church and the duty of visiting certain 
institutions which аге normally 
performed by the Lord Chancellor. 
Clause 2 has been criticised by my noble 
and learned friend Lord Gardiner, and 
by the right reverend Prelate, as perhaps 
discriminating in a sense against a 
Roman Catholic holding my office. 
Perhaps it suffices if | say that the 
Government have formed no concluded 
view on Clause 2, although | am bound 
to say there is much to be said for the 
view that as a merely consequential 
provision depending on Clause 1 it is 
satis- 430factory; and that for the limited 
purpose of this Bill the noble and 
learned Lord may well be right to deal 
only with the problem of Roman 
Catholics and to deal with that limited 
problem in a practical way that will not 
embroil this House or another place in 
difficult and wider areas of law and of 
practice. It may well therefore be that as 
a matter of political judgment it is 
convenient that it should proceed as it 
now stands. But as | have said, if an 
Amendment is put down for Committee, 
the Government will have to consider 
their position. | accordingly make that 
reservation. But, at any rate for the time 
being, my Lords, in my view the sensible 
course would be to let the Bill proceed 
in its present form. | conclude Бу 
wishing it a fair wind. 


LORD HAILSHAM OF SAINT 
MARYLEBONE 

My Lords, | should like very much to 
thank the noble Lords who have taken 
part in this debate. If | may begin by 
thanking the noble and learned Lord for 
the words of welcome which he has 
uttered, | am very grateful to him for all 
that he has said. |, myself, will accept the 
Ви, provided that Clause 1 is 
substantially passed in any form which 
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both Houses of Parliament think 
agreeable, because | ат perfectly 
content to accept the position which | 
think | expressed in my original speech, 
that in practice there is nothing to debar 
a Roman Catholic from exercising the 
ecclesiastical patronage of the Lord 
Chancellor's office. But | deliberately 
inserted Clause 2 for two or three 
reasons of a practical nature, some of 
which I explained in opening. 

In the first place, if | had just kept silent 
about it the patronage would 
automatically lapse under Section 17 of 
the Catholic Emancipation Actto the 
Archbishop of Canterbury, which no 
one has really supported as a rational 
alternative. Secondly, we have heard— 
and | shall come back to it—a speech 
from the noble Lord, Lord Ferrier. | think 
that if we were all rational beings 
Parliament would undoubtedly take the 
view of the noble and learned Lord, 
Lord Gardiner, which is also my own 
view. But | do not think we are rational 
beings about this subject. We have 
heard of the difficulty about the 
Presbyterian position, from the noble 
Lord, Lord Ferrier. We know that 
the 43lother place contains persons 
who are particularly susceptible to the 
words, "Pope" or, "Roman Catholic", or 
any of their synonyms. | should have 
thought, on the whole, that the caution 
of the draftsman of this Bill—-who was, 
modestly | declare, myself—in allowing, 
but not compelling, a Prime Minister to 
transfer the functions to somebody else 
was probably an emollient to that kind 
of opinion. That is, at any rate, one 
reason which led me to put in the 
clause. | had to put in something 
because of Section 17, as | have 
explained. 


The other reason is that | do not want 
Prime Ministers to be inhibited from 


appointing Roman Catholics as Lord 
Chancellors. If, in fact, there were 
people, either in the Church of England 
or outside it, who thought they might 
misuse their ecclesiastical patronage, 
that might be an inhibition in the future 
against a Prime Minister appointing a 
Lord Chancellor to this office. Though | 
should not have been inhibited in that 
way had | had the opportunity of being 
Prime Minister earlier in my career, | can 
well understand that more cautious 
gentlemen who usually succeed to that 
office might be more timid. No doubt 
that is why they succeed. But, my Lords, 
may | turn for a moment to the speech 
of the noble Lord, Lord Ferrier. Let me 
hasten to reassure him that although 
the Lord Chancellor is rejoicing—at least, 
| hope that the present one rejoices—in 
the title of the Lord High Chancellor of 
Great Britain, he has no functions 
whatever North of the Border, so far as | 
remember. Therefore, the Church of 
Scotland will remain in its virgin purity if 
the Bill is passed in its present form. 
Moreover, the noble Lord, Lord 
Brougham, when Гога Chancellor, 
made a triumphal procession through 
Scotland and was immediately deprived 
of his office by the insistence of William 
IV, because he incurred the Royal 
displeasure with what he did and said 
there. So 1 think that Scotland is 
thoroughly protected against Lord 
Chancellors of whatever religious 
persuasion. 


Before | sit down | should like to get rid 
of the idea that the Lord Chancellor 
keeps anyone's conscience іп actual 
practice. This is one of the most popular 
myths that is entertained about the Lord 
Chancellorship. The reason for the 
title, “Тре Keeper of the King's" ог 
"Queen's Conscience" attaching to the 
Lord Chancellor is, | think, correctly 
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explained in the following way. | reject 
the idea that the Lord Chancellor was 
ever the Father Confessor of the Oueen 
or the King. This, І think, has no historic 
truth and, at any rate, would not explain 
the present use of the title. But, as all 
lawyers know, all the powers of the Lord 
Chancellor derive from his possession of 
the Great Seal and from his reigning in 
what used to be the Chancery. All Writs 
are still issued in his name. His function 
from about the reign of Henry VIII to the 
time of theJudicature Act largely 
consisted of administering a body of 
legal rules called Equity, as distinct from 
law. The reason why Equity has a 
relevance to this problem is that the law 
Was considered too rigid and Equity 
operated in conscience, so as to mitigate 
the severity of the Common Law. 


The reason why the Lord Chancellor is 
called "The Keeper of the King's" or 
"Queen's Conscience” is simply that he 
operated Equity by the exercise of his 
discretionary jurisdiction to mitigate the 
severity of the law. In any event, he 
never operated in that way in Scotland. | 
should like to dispose of the myth that 
there is anything in that purse or bag 
carried day-by-day in front of the Lord 
Chancellor in his Procession in the 
nature of conscience. In particular, it is 
not a Royal Conscience—it is a void in 
there—and the Lord Chancellor has no 
greater or less responsibility for the 


maintenance and preservation of the 
sanctity of the Coronation Oath than 
any other Minister, so far as | know. 


THE LORD CHANCELLOR 

My Lords, is it not the case that one of 
my famous predecessors—I think it was 
the noble Earl, Lord Birkenhead—said 
that he was not the Keeper of the King's 
Conscience and that he found it hard 
enough to keep his own? 


§LORD HAILSHAM OF SAINT 
MARYLEBONE 

My Lords, | can well imagine that that 
might well be the case in that particular 
instance. At the Coronation of King 
George М, my father had 13 
sandwiches in the purse. But having said 
that, | think | have to some extent 
satisfied the noble Lord, Lord Ferrier, 
and | hope | have answered the 
various 433points in the debate, except 
for thanking the noble Lord, Lord 
Hacking, for whose intervention | was 
grateful, as | was for the support of the 
right reverend Prelate. 


LORD FERRIER 

My Lords, before the noble and learned 
Lord sits down, | can tell him that | am 
completely satisfied. The object of my 
intervention was to get this point 
absolutely clear in the light of my 
Knowledge North of the Border 


(Source https://hansard.parliament.uk/Lords/1974-01-29/debates) 
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His Honour Judge Paul Smith, Judge Administrator District 
Court of Queensland Australia On Psychological Issues in 
the Criminal Court 


His Honour Judge Smith is a graduate of 
Queensland University of Technology 
(formerly QIT)—Bachelor of Laws (1984) 
and Graduate Diploma Legal Practice 
(1985). His Honour або attained a 
Graduate Diploma in Advanced Military 
Law from the University of Melbourne in 
2008. Judge Smith was a soldier in the 
Army Reserves from 1980 to 1984. His 
Honour was commissioned in March 1984, 
winning the Queensland University 
Regiment Sword of Honour. Judge Smith 
then served as an infantry officer with the 
Queensland University Regiment and the 
9th Battalion Royal Queensland Regiment 
before transferring to the Australian Army 
Legal Corps in 1993. His Honour holds the 
rank of Brigadier and was appointed 
Deputy Judge Advocate General—Army on 
21 March 2019. Between 1989 and 1991 
Judge Smith continued his association with 
QUT-tutoring in Civil Procedure. From 1985 to 1987 Judge Smith worked as a solicitor in 
a general practice and from 1987 to 1990 at Gilshenan and Luton where His Honour 
instructed counsel for the Queensland Police Union at the Commission of Inquiry into 
Possible Illegal Activities and Associated Police Misconduct (Fitzgerald Inquiry). Judge 
Smith was called to the Bar in 1990 and practised in both civil and criminal law but 
predominantly in criminal law. Judge Smith was a co-editor of Carter&#39;s Criminal 
Law of Queensland from 1999 until 2012 and presently annotates the Commonwealth 
legislation tab. Judge Smith sat as the central District Court Judge in Rockhampton from 
2013 to 2014. His Honour was appointed Judge Administrator in October 2014. 
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[1] 


[2] 


[3] 


[4] 


[5] 


PSYCHIATRIC/PSYCHOLOGICAL ISSUES IN THE CRIMINAL COURTS 
Presentation 15 November 2022 to Legal Wise Criminal CLE 
Judge Р.Е. Smith! 
Introduction 


I have been asked to present a paper on psychiatric/psychological issues in the 
criminal courts. I consider this to be an important topic to cover as the courts regularly 
are asked to receive such evidence, particularly at the sentencing phase but also on 


occasions during a trial. 


The paper is not intended to cover issues concerning the Mental Health Court. That 


is a topic in itself for another day. 

(a) The paper will cover the following topics: 
(b) The admissibility of such evidence in trials. 
(c) The admissibility of such reports in sentence. 


(d) The impact of mental health in sentencing and what such reports should 


address. 


Background 


In the Senate Committee Report to the Australian Parliament? it was noted that there 
is an over representation of people with mental illness in the criminal justice system. 
It was noted that New South Wales that some 74% of the inmate population had a 


“psychiatric disorder.” This was consistent with Victorian surveys. 


Of interest it was noted that female prisoners have a higher prevalence of mental 


disorder than males (90% according to a particular study). 


There are several reasons for this namely general disadvantage, poverty, 
homelessness, unemployment, de-institutionalisation, substance abuse, a lack of early 


intervention and a lack of mental health services in the community. 


Judge Administrator, District Court of Queensland. 
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Former 
Committees/mentalhealth/report/c13 
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[6] Е may be seen then that an expert report as to a person's mental health may be of 


great assistance to the court. 


[7] 1 appreciated that it тау be difficult to obtain funding from Legal Aid for such 
reports. But in my view such reports are essential. If a lawyer is in a situation where 
such a report is needed but not funded they should give consideration to making 
application to the court for a pre-sentence report under section 344 of the Corrective 


Services Act. 


Admissibility of psychiatric/psychological evidence in trials. 


[8] Тһе general rule is that opinion evidence is not admissible in criminal trials. 
[9] | However opinion evidence given by expert witnesses may be admissible. 


[10] For expert evidence to be admissible it must be opinion evidence outside the usual 


experience of the jury and must be within the expert witness’s area of expertise. 


[11] Expert evidence will not be admitted where the jury can determine the matter for 
themselves.* The law recognises though that there can be matters which call for 
special knowledge or skill where the jury is not properly equipped to draw proper 


inferences from proved facts. 


[12] As was said in Osland v К 


"Expert evidence is admissible with respect to a relevant matter about 
which ordinary persons аге '[not] able to form a sound judgment ... 
without the assistance of [those] possessing special knowledge or 
experience in the area’ and which 15 the subject 'of а body of 
knowledge or experience which is sufficiently organised or recognised 


'" 


to be accepted as a reliable body of knowledge or experience'. 


[13] Of course the qualification of the expert witness is a matter for the trial judge to 


determine. 
[14] Let me look at some examples from the decided cases. 


[15] Although the expert was not a psychiatrist or psychologist the case of Velevski v R° 


is instructive. The High Court considered a situation where three children were 


3 Clark v Ryan [1960] HCA 42; (1960) 103 CLR 486 at p 491. 


k [1998] HCA 75; (1998) 197 CLR 316, 336. 
У [2004] НСА 4; (2002) 187 ALR 233; (2002) 76 ALJR 402. 
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murdered by having their throats cut. The mother also died. The father was charged 
and convicted. A number of pathologists gave evidence. Each was asked whether the 
wounds were consistent with the mother dying of her own hand or at the hands of 
another person. Two gave evidence it was probable she had committed suicide. Each 


of the other doctors held a contrary view. 


[16] It was noted at [32] that the explanations of one of the doctors was not dependent only 
on his expertise i.e. whether the mother could have inflicted the wounds on the 
children. The question required a consideration of human behaviour and not scientific 
analysis. However it was accepted at [156] by Callinan and Kirby JJ that whether 
wounds may have been self-inflicted is capable of being expert evidence, provided a 
suitable foundation for the witnesses training study or experience has been 
established. 


[17] In R v LM, the Queensland Court of Appeal allowed an appeal against conviction 
and ordered a retrial where the appellant had been convicted of torture and wounding 
of her children. It was alleged she suffered the condition Munchausen’s Syndrome by 
Proxy and she deliberately committed the crimes upon the children to gain sympathy 


and attention for herself. 


18] At trial a psychiatrist was called by the Crown to give evidence about the Syndrome. 
She had never met or examined the accused. The defence had unsuccessfully objected 


to the admission of this evidence. 


19] At [65] the Court of Appeal noted that whilst an ordinary person might be puzzled 
that a loving mother might perform such acts on her children, ordinary people are 
often puzzled by depraved behaviour seen in the criminal courts. If expert evidence 
like this was admitted in the present case why could such evidence not be lead in 
other cases e.g. that fathers can rape their daughters or that teachers sometimes 


sexually abuse their students. 


[20] The Court of Appeal held that the evidence lead from the Psychiatrist was not of the 
propensity of the accused to act in a certain way, but of a propensity of other people 
to engage in such unlawful behaviour. The fact that other people have done this is not 


ordinarily the subject of expert evidence. The evidence was inadmissible and even if 


6 [2004] QCA 192. 
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It was technically admissible it should have been excluded in the exercise of the 


judge’s discretion. 


[21] Likewise in R у Laing,’ the appellant had been convicted of the murder of his ex- 
partner. It was common ground the death could only have been caused by homicide 
or suicide. The prosecution adduced evidence from the deceased’s psychiatrist that 
according to a peer- reviewed article there was a low suicide rate in females in 
Australia between 1998 and 2008. And only 3.76 % used a sharp implement to 
commit suicide. The court allowed the appeal. It held that the evidence had no real 
significance. The evidence was inexact and incomplete. There was no logical way to 


use the evidence. 


[22] However the courts have been more liberal when it comes to defence expert evidence 


in criminal trials. 
[23] Let me look at some examples. 


24] In Osland v R,’ the accused and her son were charged with the murder of her husband. 
Each relied on provocation and self-defence. She alleged over the years the deceased 
had been violent towards her. An expert witness was called by the defence to give 
evidence of “battered wife syndrome.” The evidence of the expert was that there is a 
reliable body of evidence that women who experience abusive relationships act in a 
way to what an ordinary persons might expect. For example there is evidence of 
heightened arousal or awareness of danger. At [57] Gaudron and Gummow JJ noted 
this was a proper matter for expert evidence. At [169] Kirby J noted that such expert 


evidence might be offered as to: 


° Why the accused might remain in such a relationship. 
° The nature and extent of the violence before a response is produced. 
° The accused’s ability to perceive danger from the spouse. 
° Whether the accused believed on reasonable grounds there was no other way 
to react. 
t [2019] QCA 289. 
8 [1998] НСА 75; (1998) 197 CLR 316. 
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[25] 


Iwould have thought in Queensland that such evidence would be particularly relevant 


if the defence was raising a defence under s 304B of the Criminal Code. 


“304В Killing for preservation іп an abusive domestic 
relationship 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


А person who unlawfully kills another (the 
deceased) under circumstances that, but for the 
provisions of this section, would constitute murder, 
is guilty of manslaughter only, if— 


(a) the deceased has committed acts of serious 
domestic violence against the person in the 
course of an abusive domestic relationship; 
and 


(b) the person believes that it is necessary for the 
person’s preservation from death or grievous 
bodily harm to do the act or make the 
omission that causes the death; and 


(с) the person has reasonable grounds for the 
belief having regard to the abusive domestic 
relationship and all the circumstances of the 
case. 


An abusive domestic relationship is a domestic 
relationship existing between 2 persons in which 
there is a history of acts of serious domestic 
violence committed by either person against the 
other. 


A history of acts of serious domestic violence may 
include acts that appear minor or trivial when 
considered in isolation. 


Subsection (1) may apply even if the act or 
omission causing the death (the response) was 
done or made in response to a particular act of 
domestic violence committed by the deceased that 
would not, if the history of acts of serious domestic 
violence were disregarded, warrant the response. 


Subsection (1)(a) may apply even if the person has 
sometimes committed acts of domestic violence in 
the relationship. 


For subsection (1)(c), without limiting the 
circumstances to which regard may be had for the 
purposes of the subsection, those circumstances 
include acts of the deceased that were not acts of 
domestic violence 


In this section— 
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[26] 


[27] 


[28] 


9 
10 


domestic violence see the Domestic and Family 
Violence Protection Act 2012, section 8.” 


Also in the proposed Bill arising from the Women’s and Safety Justice Taskforce, it 
is likely that expert evidence will be admissible in criminal proceedings as to the 
nature and effects of domestic violence on a person if it is relevant to a fact in issue 


in the case. 


Expert evidence can also be admissible on the question of the capacity of an accused 
to express themselves in a record of interview. For example in Murphy v R° the 
accused had been convicted of the murder of Anita Cobby in 1986. The accused at 
trial proposed to call a psychologist who was to give evidence of the fact the accused 
was of limited intellectual capacity and the confessional material was either 
inadmissible or unreliable. The trial judge refused to admit the evidence. Mason CJ 
and Toohey J held that the admissibility of the evidence could not be considered in a 
vacuum. The evidence of the psychologist would have assisted the jury in deciding 


the reliability of the confessional evidence. 


In Farrell v R,'° the appellant was convicted of eight counts of rape and other sexual 
assaults. Expert psychiatric evidence was called by the defence that the complainant 
(who suffered from chronic alcoholism, drug abuse and lied to doctors to get drugs) 
suffered three mental disorders and in an extreme case these conditions might cause 
memory impairment. He could not though say if the complainant had this impairment. 
Also he gave evidence that people with these conditions frequently lied to obtain 
drugs and tended to exploit and con others, were deceitful and their information 
should be regarded with caution. The crown did not adduce any evidence to 
counteract the defence expert evidence. The judge directed the jury that the 
psychiatrist had not given any evidence the complaint had a condition which affected 
his capacity to recall and recount evidence and that the evidence did not “count” for 


anything. The majority found the directions erroneous and allowed the appeal. 


° The majority found that expert evidence like this is admissible: 


[1988] HCA 50; (1988) 167 CLR 94. 
[1998] HCA 50; (1998) 194 CLR 286. 
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° It discloses the existence of a disability which bears on the reliability of the 
witness’s evidence and extends beyond the experience of ordinary persons 


(Gaudron J) 


° Expert evidence is admissible on psychological and physical conditions which 
may lead to certain behaviour relevant to the credibility of the witness if it is 


beyond the ordinary experience of the trier of fact (Kirby J) 


° An expert witness in a defence case is not confined to giving evidence of the 
relevant effects of a disorder or disability if the disorder or disability exists 


(Callinan J). 


[29] Finally by way of case example I refer to the case of R v Wade.'! The appellant was 
charged with murder. His matter was listed for trial. To the surprise of his counsel the 
appellant pleaded guilty when arraigned. On appeal the evidence of a psychologist 
was tendered. The expert evidence was the appellant’s behaviour at the proceeding 
was consistent with his suffering a panic attack and/or pronounced anxiety. The court 


of appeal set aside the conviction and ordered a retrial. 


[30] Another issue to be considered is that the psychiatrist/psychologist’s report must be 
based on identified facts and proved in an admissible way. For example in R v 
Gibson”? the appellant attempted to lead evidence from a psychiatrist (in 2021) that 
he was unfit to plead at the time he pleaded guilty in 2015 and 2016. At [10] the court 
noted that it must be established that the facts on which the opinion is based form a 
proper foundation for the opinion and the expert’s evidence must explain how the 
area of expertise applied to the facts assumed or observed in order to produce the 
opinion. In that particular case at [19] that there was no reference to any factual basis 


for the conclusions reached and therefore the report was not admissible. 


(31 Hearsay out of court statements made to the expert are admissible if they are the 
foundation or form part of the foundation of the opinion, but unless proved they are 


not evidence of the facts of such statements. '3 


и [2011] ОСА 289; [2012] 2 Qd R 31. 
12 [2022] ОСА 151. 
в Ramsay у Watson [1962] НСА 65; (1961) 108 CLR 642 at pp 648-649. 
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[32] Ordinarily in a trial the primary facts relied on would need to be proved by the party 
seeking to rely on the expert opinion, however it they are hearsay out of court 
statements not otherwise proved then the judge may direct the jury the opinion may 


have little or no value. !4 


[33] This principle has less relevance in a sentencing hearing where the court may act on 
any allegation of fact which is admitted and not challenged.'* Further section 15 of 
the Penalties and Sentences Act 1992(Q) allows the court to receive any information 


it considers appropriate to enable it to impose the proper sentence. 


Sentencing 


[34] Psychiatric and psychological evidence plays an important role in sentencing. This 


material provides context and at some level often an explanation of the offending. 


[35] Reports from Psychiatrists and Psychologists are also useful concerning the 
rehabilitation of the offender. These reports are often provided to corrective services 


or parole whichever the case may be for the ongoing management of the offender. 


[36] This allows the offender to receive treatment and rehabilitation tailored to their needs. 
This aims to reduce re offending as a result of poorly managed mental health 


conditions. 
[37] An issue has arisen as to the admissibility of psychological reports at sentence. 


[38] At least one judge has expressed reservations on the ability of psychologists as 


distinct from psychiatrists to diagnose mental health conditions. 


[39] However the issue was put to bed in R v Bassi.” In Bassi the applicant pleaded guilty 
in the Supreme Court to various drug charges. It was accepted by the defence that the 
possession was for a commercial purpose. Counsel then attempted to tender a 
psychologist’s report which discussed the applicant’s addiction to drugs and that he 
had been diagnosed with ADHD. The Judge refused to accept its tender noting that 


the author was a psychologist and “he can’t diagnose those things.” 


М В v Schafferius [1977] Qd R 213 
15 Section 132C (2) Evidence Act 1977(Q) 
16 [2021] QCA 250. 
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[40] Тһе Court of Appeal noted that trial judge had erred as she had not taken into account 
the plea of guilty and this was a material error. The court noted that Professor Freeman 
(the psychologist) held relevant qualifications and was in practice as a Forensic 
Psychologist. His expertise was not challenged by the crown. At [51] the court noted 


that for an expert’s evidence to be admissible: 
e There must be a field of specialised knowledge. 


e The witness must demonstrate that by reason of study or experience the witness is 


an expert in a particular aspect of that field and this is a question of fact. 


(41 Тһе court noted at [60] that the evidence of psychologists had been admitted in a 
number of cases- concerning post-traumatic stress disorder; major depressive 


disorder; battered woman syndrome and autism spectrum disorder. 
[42] At [68] it was said that there was no justification to reject the tender of the report. 


[43] R v SCZ was another case where the sentencing judge had refused to accept the 
tender of a psychologist’s report. The Court of Appeal admitted the report which set 
out that the applicant had symptoms consistent with post-traumatic stress disorder 


and major depressive disorder. 


[44] Also the majority іп R у Nguyen! accepted the diagnosis by a psychologist of an 


untreated depressive disorder and relied on this opinion in determining the matter. 


[45] In any event there are a number of sections of the Penalties and Sentences Act 1992 


(Qld) of relevance. 
e Section 9(2)(f) refers to the intellectual capacity of the offender. 
e Section 9(3)(a) and (6)(d) refer to the risk of reoffending. 


e Section 9(3)(j), (6)(j) and 7(f) refer to medical, psychiatric, prison or other relevant 


report in relation to the offender. 


e Section 9(6)(g) and 7(c) refer to the prospects of rehabilitation. 


17 [2018] ОСА 81. 
ів [2015] ОСА 205. 
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[46] It has also been held previously that the impaired mental state of an offender may be 


mitigatory of punishment. 


[47] In Rv Verdins"? the Victorian Court of Appeal held that impaired mental functioning 
whether temporary or permanent was relevant to sentencing in that the condition can 
reduce the moral culpability of the offending conduct. Also whether general or 
specific deterrence was to be moderated or eliminated as a sentencing consideration 
depended on the nature and severity of the symptoms and the effect of the condition 
on the mental capacity of the offender at the time of offending and/or sentencing. It 
was also held that these principles did not only apply where there is a “serious 
psychiatric illness.””° The principles may be applicable where there is any mental 


disorder or abnormality. This covers a wide variety of conditions. 


[48] Тһе Queensland Court of Appeal in R v Yarwood?! adopted these principles. They 
were also adopted іп R v Goodger22 where the Queensland Court of Appeal noted that 
psychiatric illness not amounting to insanity may reduce the moral culpability of the 
offender. The condition may have a bearing on the type of sentence imposed and the 
conditions in which it should be served. Whether general and specific deterrence 
should be moderated depends upon the nature and severity of the condition and the 
effect of it on the mental capacity of the offender at the time of sentence, at the time 
of offending or both. Where there is a serious risk of imprisonment having an adverse 


effect this will mitigate punishment. 


[49] It is crucial that the report obtained addresses these issues and the issues mentioned 


in the PSA. 


[50] One final point I wanted to mention is the issue of intoxication. Section 9(9A) of the 
PSA provides that voluntary intoxication is not a mitigating factor. This reflects the 


I”? namely 


common law principle stated in R v Rosenberger; ex parte Attorney Genera 
that voluntary intoxication may explain why the offence occurred but does not excuse 


it. 


8 [2007] VSCA 102; (2007) 16 VR 269. 


] 
20 [2007] VSCA 102; (2007) 16 VR 269 at [5]. 
21 [2011] QCA 367; (2011) 220 A Crim R 497. 
2 [2009] QCA 377. 
3 [1995] 1 Qd R 677; 76 A Crim R 1. 
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[51] 


[52] 


[53] 


[54] 


24 
25 


However in R у Bowley” the Queensland Court of Appeal held that where an offender 
was both intoxicated by drugs at the time of the commission of the offence and he or 
she was suffering from psychosis, then the mental state was not to be excluded from 


consideration as a mitigating factor. 
There is also the recent case of R v Adam” to consider. 


Conclusion 


I hope that you are now familiar with the issues involving the use of 


psychiatric/psychological reports in the Courts. 


The use of such reports is a common occurrence in the courts and it is important you 


be aware of the uses to which they may be put. 


(2016) 262 A Crim R 93; [2016] QCA 254. 
[2022] QCA 41. 
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